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PLANNING COMMISSION ACTION, MARCH 5, 2013:   
 
On a motion by Commissioner Wagner, seconded by Commissioner Macek, the Planning 
Commission voted to initiate Text Amendment #2013-0006.  The motion carried on a vote of 6-0-
1, with Commissioner Dunn abstaining. 
  
On a motion by Commissioner Wagner, seconded by Commissioner Lyman, the Planning 
Commission voted to recommend approval of Text Amendment #2013-0006 to remove the words 
"text or" from 11-808(D) and directed staff to initiate further study of all of the various issues 
surrounding Section 11-808 within a reasonable time period and to bring specific 
recommendations to the Planning Commission on potential changes to section 11-808.  The 
motion carried on a vote of 7 to 0. 
  
Reason: 
The Planning Commission agreed that the text amendment is necessary to correct the technical 
error in Section 11-808.  However, the Commission also agreed that more discussion and study of 
Section 11-808 is necessary to preserve the substance of what is now considered to be the right 
under a map amendment.  The Commission directed staff to study protections for text 
amendments that may affect specific properties, potential Charter amendments, how 
condominiums and high rises are counted for the purpose of protest petitions, how a Small Area 
Plan or comprehensive zoning is affected by Section 11-808 and to address some of the specific 
matters raised by speakers during the public testimony. 
 
 
 

Issue:  Initiate and consider a request for 
a text amendment to Section 11-808(D) of 
the Zoning Ordinance to clarify the 
applicability of this provision.  
 

Planning Commission 
Hearing: 

March 5, 2013 

City Council Hearing: March 16, 2013 

Staff:  Faroll Hamer, Director, Planning and Zoning, Farol.Hamer@alexandriava.gov  
 
Karl Moritz, Deputy Director, Neighborhood and Community Planning, P&Z, 

 Karl.Moritz@alexandriava.gov  
 
Joanna Anderson, Acting Deputy Director, Land Use Services, P&Z,

 Joanna.Anderson@alexandriava.gov  
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Speakers: 
 
Bert Ely, resident of 200 S Pitt Street and co-chair of Friends of the Alexandria Waterfront, 
suggested that the Commission defer the text amendment stating that this is a substantive change 
and not a technical change.  Mr. Ely said that there has not been any public debate and that the 
Planning Commission should conduct a comprehensive review to modernize this section of the 
Zoning Ordinance.   He also stated that new members have not had time to understand the issue. 

Andrew MacDonald, 217 N Columbus St., spoke against the text amendment and stated that the 
City should better work with the community so that citizens did not feel that it is necessary to file 
protest petitions.  

Yvonne Callahan, resident of 735 S Lee St. and President of Old Town Civic Association, 
discussed a resolution from the Old Town Civic Association that was unanimously adopted 
objecting to the proposed text amendment.  She stated that everything is done by text 
amendments. Ms. Callahan also discussed the differences between the original code section 76-
288 and 11-808 and suggested alternative amendments to section 11-808.  

Kathlyn Hoekstra, 1310 N. Chambliss St., requested that the Planning Commission defer 
consideration of the amendment given the litigation. She stated that for some people who aren’t 
familiar with the issue, the amendment seems like retaliation for the Waterfront litigation.  She 
stated that she is concerned that progress made with civic engagement may suffer.  

Van Van Fleet, 26 Wolfe St., spoke against the amendment and stated that passing the 
amendment would disenfranchise every land owning citizen by taking away the ability to protest 
poor land use decisions. He also stated that the proposed amendment violates Section 9.13 of the 
City Charter and the first amendment of the constitution. 

Jack Sullivan, 4300 Ivanhoe St., stated that there is no hurry to pass the proposed amendment and 
that the Commission should take more time to review.  Mr. Sullivan suggested and discussed 
alternative amendments to section 11-808.  

Nancy Jennings, 2115 Marlboro Dr., stated that the text amendment might be doable but needs 
more review by the community.  

Lynn Hampton, 215 Park Rd., supports the text amendment and stated that it is clear that this is a 
codification error.  She also stated that fixing this error will help to avoid situations, such as the 
litigation, that are disruptive to the community 

Dennis Auld, 215 Park Rd., supports the text amendment and stated that there is a clear difference 
between a text amendment and map amendment with regard to filing a protest petition. He stated 
that should a super majority vote be required, majority rules and minority rights would be 
eliminated.   
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Frank Putzu, 1423 Juliana Place, spoke against and stated that the City is under a legally binding 
decision by the Board of Zoning Appeals.  He also stated that the community does not know why 
Council felt it is necessary to go forward with the amendment now.  He does not believe that the 
language is ambiguous.  

Katy Cannady, 20 E Oak St., stated that the Federation of Civic Associations requested that the 
Planning Commission defer consideration of the text amendment.  She stated that even after a 
detailed explanation by staff, more time and explanation are necessary to understand what it 
means for all citizens. 

Margaret Wood, 711 Potomac St., requested a deferral and stated that removing citizen’s rights to 
protest diminishes the protection for citizen’s rights and welfare. 

Bob Wood, 711 Potomac St., suggested that the Planning Commission defer consideration until 
after the litigation and stated he is concerned with the citizen’s loss of property rights. Mr. Wood 
also stated that there other things that need to be changed in the Zoning Ordinance.  He discussed 
other sections of the Zoning Ordinance where council can impose zoning conditions.  

Sharron Annear, 1118 N Howard St., spoke against the text amendment and stated that it affects 
the rights of property owners and the right to petition the government for redress of grievances. 
She also stated that more time and more research are needed. 

Karen Shack, 501 Tobacco Quay St., spoke against the text amendment and stated that citizens 
feel disrespected.  She stated that the text amendment takes away citizen’s right to protest and that 
there is no reason to make a decision now. 

Dino Drudi, 315 N West St., spoke against and stated that the there is no hurry to consider the 
text amendment, which would invite more litigation. He also stated that the City should ask the 
attorney general for an opinion on the matter. 

Poul Hertel, resident of 1217 Michigan Ct. and co-chair of Federation for Civic Associations, 
requested the Planning Commission defer for the broadest and most open debate.   He stated that 
the separation between map and zoning text amendment is conceivable but not for form-based 
zoning.  

Elizabeth Gibney, 300 S Lee St., requested that the Planning Commission defer for further study 
because it is too big of an issue and citizens are not aware of what this is about. 

Carlyle Connie Ring, 308 Monticello Blvd., stated that the amendment affects all parts of the city 
and is rarely used.  He also stated that there should be no hurry to act and that the Planning 
Commission should be careful that the words used accomplish what they want to accomplish.   

Michael Hobbs, 419 Cameron St., spoke against and stated that citizens should be able to hold 
their government accountable and that the process is flawed.  He also stated that there has not 
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been enough time for public awareness and consideration particularly because it relates to 
process.   

Mark Mueller, 414 S Royal St., stated that the Planning Commission should defer and give time 
for more research and public consideration.   

Kathryn Papp, resident, stated that this text amendment should be considered in a court of law.  
She also stated that as the City has become urbanized and dense, text amendments have become 
more useful.  She relates this issue to civil rights. 
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This text amendment clarifies the language of the City’s protest provisions in order to 
avoid future confusion and the delay and litigation that resulted from the adoption of the 
Waterfront Plan and the attempt to approve a text amendment implementing the Plan.  
While other potential updates to this section of the zoning ordinance have been identified, 
this current text amendment is for the limited purpose of clarifying the language.  Any 
additional revisions to this section will be addressed at a later time as part of a more 
comprehensive zoning ordinance update. 

 
I. BACKGROUND 

The Zoning Ordinance provides a mechanism whereby landowners adjacent to a site that 
is the subject of a zoning map amendment may “protest” the zoning map amendment and, 
upon a proper petition, require that the zoning map amendment be approved only by a 
supermajority vote of Council– a three fourths majority (6-1) vote.  Section 11-808 of the 
Zoning Ordinance is attached.   
 
This provision is a protection for property owners in cases involving zoning map 
amendments.  Where the City initiates a zoning map amendment against the wishes of the 
property owner of the parcel being rezoned, the owner may protest the zoning map 
amendment under section 11-808.  If a property owner asks for a zoning map amendment 
but property owners who live within 300 feet of the property to be rezoned oppose it, 
they may protest.  In either case, the zoning ordinance legislates by mathematical 
calculation the degree of “protest” sufficient to require a supermajority vote by the City 
Council.  
 
On January 21, 2012, City Council approved the Waterfront Small Area Plan Master Plan 
Amendment #2011-0001 and Text Amendment #2011-0005. The text amendment was 
designed to implement the Waterfront Plan by changing the W-1 zone to reflect the 
desired uses and densities of the Waterfront Plan and to incorporate as requirements the 
design and amenity requirements of the Waterfront Plan for new development.  Prior to 
the hearing, citizens who objected to the Waterfront Plan filed a petition under the protest 
provisions of section 11-808 and sought to invoke the supermajority vote requirement 
even though the matter before Council was a text amendment, not a map amendment.   
The Director explained to the City Council that the protest provision only applies to 
zoning map amendments and that pursuant to the definition of map amendment and text 
amendment in the zoning ordinance, this matter is a text amendment.  As such, the protest 
petition provision did not apply and therefore only a simple majority vote was required.  
The City Council went on to approve the text amendment with a 5-2 vote.  Subsequently, 
the opponents appealed the Director’s determination about the applicability of the protest 
petition provision to the Board of Zoning Appeals (BZA).   
 
At the hearing before the BZA the Director argued several legal points including that 
under section 9.13 of the City Charter, the City’s legal authorization is limited and allows 
the protest procedure to apply only in two instances:  when a zoning map amendment is 
proposed or when a change is proposed to the text of proffered conditions (which would 



Text Amendment #2013-0006 

6 
 

have been attached to a map amendment).  The City also argued that the protest was 
untimely because it had been filed before the second hearing on the matter rather than the 
first hearing.  Lastly, the Director argued that the rationale behind the protest – allowing 
neighboring property owners to weigh in in sufficient numbers – does not apply in the 
case of text amendments which typically relate to large expanses of land, an entire zone 
or even the entire city.   
 
Nevertheless, the BZA ruled against the City based on the specific language of section 
11-808(D) because it uses the terms “text amendment” in addition to “map amendment.”  
Although the City’s position is that the term “text” in that provision can only relate to the 
text of a proffered condition, consistent with its Charter-limited scope and all of the other 
language of the section, the BZA disagreed and the City has been involved in litigation 
since that time to overturn the BZA’s decision. 
     

II. PROPOSED TEXT CHANGE 
 
In order to avoid any possible confusion about the meaning and application of the City’s 
protest procedures, this text amendment seeks to remove the word “text” from section 11-
808. Thus Section 11-808 (D) will be changed as follows:   
 

(D)   Effect of protest.  If a protest to a proposed text or map amendment is 
filed, the city council may not approve the proposed amendment except by 
an affirmative vote of three-fourths of its members.  
 

This simple one word amendment will clarify that a protest and its resulting requirement 
of a supermajority vote to approve a zoning map amendment applies only in cases where 
the zoning map itself is being changed.  It will not apply to a text amendment that seeks 
to change the language of the zoning ordinance itself.    
 

III. STAFF RECOMMENDATION 
 
Although the protest procedure is not used often, it is a practice that exists in other cities, 
both in Virginia and elsewhere, and is an important right of landowning citizens.  It 
allows the public to participate in a zoning map amendment case to which they object and 
to require their legislators to approve the matter by more than the otherwise required 
simple majority vote. 

Staff recommends that this text amendment be approved, so that the protest provisions of 
the zoning ordinance are clear, so that there is no confusion, and so that the public knows 
when it this legislative process is available to it.   
 
 
Attachment: Proposed Zoning Text Changes 
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ATTACHMENT  
PROPOSED ZONING TEXT CHANGES 

 
11-808 - Protest of zoning map amendment by landowners. 
 

(A)  Who may protest. A protest shall be signed by the owners of at least 
20 percent of:  

 
(1) The land proposed to be rezoned by the map amendment; or 

 
(2) All land within 300 feet of the boundaries of the land proposed

 to be changed by the map amendment. 
 

(B) Deadline for protest.  A protest must be filed with the city clerk no 
later than noon on the last working day before the day on which city 
council conducts its first public hearing on the proposed amendment.  

 
(C) Calculation of ownership.  The director shall verify that those filing 

are legal property owners. Through mathematical calculation and the 
use of a planimeter, the department of transportation and 
environmental services shall verify said 20 percent area. Streets, alleys 
and land dedicated to public use or owned by the city, state or federal 
government shall not be included in computing the areas of ownership 
required.  

 
(D) Effect of protest.  If a protest to a proposed text or map amendment is 

filed, the city council may not approve the proposed amendment 
except by an affirmative vote of three-fourths of its members.  

 
(E)   Limitations.   

 
(1) Once a protest has been filed, no changes by way of addition, 

substitution, amendment or withdrawal may be made to the 
protest after the deadline provided for the filing of a protest in 
section 11-808(B). 
 

(2) A protest against a less restrictive change is not effective 
against a more restrictive change but a new protest may be 
filed against the more restrictive change and this paragraph 
does not prevent the filing of a protest against both a less and 
more restrictive change.  

 
(3) The provisions of this section 11-808 shall not apply to city 

owned property or be effective in the case of a map amendment 
which is part of a comprehensive implementation of a new or 
substantially revised zoning ordinance.  


















































